BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal By ) SPB Case No. 28807
)
ARMANDO D. RI VERA ) BOARD DECI SI ON
) (Precedential)
Fromrejection during probationary )
period fromthe position of Cook with ) NO 92-12
the California Conservation Corps )
at San Luis Qbispo ) July 13, 1992
Appear ances: Kat hl een D. Thonpson, Labor Rel ati ons
representative, California State Enpl oyees' Associ ati on,

representing appellant, Armando D. Rivera; Rudolf H M chaels,
Attorney, representing respondent, California Conservation Corps.

Bef ore Carpenter, President; Stoner, Vice-President; Burgener and
Ward, Menbers.

DEC SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the attached Proposed
Decision of the Admnistrative Law Judge (ALJ) in the appeal of
Armando Rivera (appellant or R vera) from his rejection during
probation from the position of Cook wth the California
Conservation Corps (herein CCC).

The ALJ found that the rejection during probation, effective
Cct ober 8, 1990, did not conply with the procedural requirenents
of the State Gvil Service Act®! in that appellant was denied his

"Skelly" rights as set forth in the case of Skelly v. State

The State Gvil Service Act is contained in CGovernment Code
sections 18500-19799.
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Personnel Board (1975) 15 Cal.3d 194 and SPB Rule 61.2? n the

nmerits, the ALJ found substantial evidence to support the
rejection and no evidence of fraud or bad faith on the part of CCC
in rejecting appellant during probation. After review of the
entire record, including the transcripts and briefs submtted by
the parties, the Board finds that the ALJ's findings of fact are
free fromprejudicial error. W are also in substantial agreenent
with his conclusions of law, and adopt his decision as our
Precedenti al Decision, consistent with the discussion bel ow

W note that the ALJ, in a lengthy discussion, identified
several factors to support his conclusion that appellant was
denied his Skelly rights: the fact that CCC was aware that
appel l ant's desi gnated uni on representative was in Los Angel es and
was unable to return to San Luis Obispo in sufficient tine to

consult with her

The SPB Rules are codified in Title 2 of the California Code
of Regul ations. The Proposed Decision erroneously references SPB
Rule 61. Forner Rule 61 was anmended and renunbered SPB Rule 52.3
effective May 26, 1990, before the date of the instant adverse
action (Cctober 8, 1990). Not until Rule 52.3 was agai n anended,
effective April 18, 1991, did the rule expressly include a
reference to rejections during probation. Nevert hel ess, even
prior to the 1991 amendnent of the rule, the SPB had interpreted
CGovernnent Code section 19173 to require that persons rejected
during their probationary period be accorded the sane notice
considerations (as set forth in Board Rule 61 and the first
enacted Rule 52.3) as persons served with adverse action. Thus,
the earlier versions of the rule were interpreted as being
applicable to rejections during probation by virtue of Governnent
section 19173, and the 1991 |anguage expressly referencing
rejections during probation was added for clarification and to
assure the regul ati on conported with existing | aw and practi ce.
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client and represent himat a Skelly hearing before the effective
date of the rejection? the fact that although CCC knew
appel lant's representative was out of town and unable to return to
town before the effective date of the rejection, it scheduled the
Skelly hearing for October 5, 1990 with appellant's w fe wthout
clearing the date and tine with appellant's representative; the
fact that CCC initially agreed to the cancellation of the
Cctober 5 Skelly to accommodate the representative's schedule, so
long as the representative agreed to attend the Skelly hearing in
Sacranmento rather than in San Luis i spo; the fact that CCC
subsequently declined to hold the Skelly in Sacranento, asserting
that appellant waived his right to the Skelly hearing; and, the
fact that no good reason was put forth as to why the hearing could
not have been rescheduled for San Luis Obispo for the week
imedi ately followi ng the rejection.

Wiile not nentioned in the Proposed Decision, the evidence
al so established the fact that although appellant told CCC that he
wanted to be represented at the Skelly hearing, CCC insisted that
the Skelly be scheduled prior to the time appellant's
representative would return to town. Appellant testified that the

only reason he initially agreed to his wife's setting of the

W& note that CCC schedul ed the Skelly hearing for 1:00 p. m on
Cctober 5. Appellant's representative was attending a conference
in Los Angeles and did not arrive back in San Luis Cbispo unti
3:00 or 4:00 p.m on Cctober 5.
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on Cctober 5, is that he and his wife were inforned that the
hearing had to be scheduled on that day or appellant would | ose
his right to the hearing. Appel lant further testified he felt
"forced" to schedule the hearing before his representative was
back in town.* W note also that appellant testified that he has
some difficulty with his speech and the English |anguage. That
di fficulty heightened appellant's disconfort in proceeding wthout
a representative, caused himto cancel the Cctober 5 hearing his
wife had scheduled when pressured to do so, and calls into
guesti on whether appellant was even offered the opportunity for a
meani ngf ul heari ng.

We do not, by this decision, inply that an enpl oyee is al ways
entitled to the representative or scheduling of his or her choice,
wi thout regard to the conveni ence of the enployer. W agree with
the ALJ's conclusion, however, that in this case CCC did not act
reasonably under all the circunstances in conpelling appellant to
choose between having his Skelly hearing without a representative
and not having his Skelly hearing at all.

ORDER

Upon the foregoing findings of fact and concl usi ons of | aw,

“There was no evidence presented by COC as to whether there
m ght have been another wunion representative in town who m ght
have been able to represent appellant at a Skelly hearing.

W\ do not adopt the WHEREFORE | T |I'S DETERM NED par agr aph set
forth on p. 8 of the Proposed Deci sion.
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and the entire record in this case, it is hereby ORDERED t hat:

1. The above-referenced action of the California
Conservation Corps in rejecting Armando Rivera from his position
as Cook is sustained,

2. This matter is hereby referred to the Adm nistrative Law
Judge and shall be set for hearing on witten request of either
party in the event the parties are unable to agree as to the
salary, if any, due appellant, as a result of CCC s violation of
appellant's Skelly rights, as set forth in SPB Rule 52.3, nade
applicable to probationary enployees under Governnment Code
section 19173. Back pay is ordered under the rationale set forth

in Barber v. State Personnel Bd. (1976) 18 Cal.3d 395 and pursuant

to the fornmula set forth in Governnent Code section 19180.
3. This decision is «certified for publication as a

Precedenti al Decision (Governnent Code section 19582.5).

THE STATE PERSONNEL BQARD*

Ri chard Carpenter, President
Al'ice Stoner, Vice-President
Clair Burgener, Menber
Lorrie Ward, Menber

*Menber Richard Chavez did not participate in this decision.

* * * * *
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| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Oder at its neeting on

July 13, 1992.

GORI A HARMON
doria Harnon, Executive Oficer
St at e Per sonnel Board
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BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A
In the Matter of the Appeal by )

ARVANDO D. RI VERA Case No. 28807
Fromrejection during probationary
period fromthe position of Cook with
the California Conservation Corps

at San Luis Qbispo

R

PROPOSED DECI Sl ON

This matter canme on regularly for hearing before
Byron Berry, Admnistrative Law Judge, State Personnel Board,
on Decenber 4, 1990 and May 10, 1991, at Gover Cty,

California.

The appellant, Arnmando D. Rivera, was present and was
represent ed by Kat hl een D. Thonpson, Labor Rel ati ons
Representative, California State Enpl oyees' Associ ation.

The respondent was represented by Rudolf H  Mchaels,
Attorney, California Conservation Corps.

Evi dence having been received and duly considered, the
Admi ni strative Law Judge makes the foll ow ng findings of fact
and Proposed Deci si on:

I

The above rejection effective Cctober 8, 1990, does not

comply with the procedural requirenents of the State G vil Service

Act. The case of Skelly v. State Personnel Board 15 Cal. 3d 194,

and State Personnel Board Rule 61, gives the appellant the right
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date of the rejection.

The rejection was effective Cctober 8, 1990. The appellant's
counsel, Kathleen D. Thonpson, Labor Relations Representative,
California State  Enployees' Associ ati on, | earned  of t he
appel lant's dism ssal on Cctober 2, 1990, while working out of
towmn. She was not able to return to the San Luis Chispo area to
prepare for the Skelly hearing until October 5, 1990. On Cctober
2, 1990, Ms. Thonpson called the Departnent and attenpted to speak
to Chief of Personnel Servi ces, Renee Renwi ck, who was
unavai l able. She spoke to Karen Roth and explained that she was
out of town, and was unable to consult with her client before
Cct ober 5, 1990. She left her answering service nunber in San
Luis Cbispo, and stated that she would call M. Renw ck back on
Friday norning Cctober 5, 1990.

On Cctober 5, 1990, she called the Departnent again and spoke
to Karen Roth who stated that Ms. Renwi ck was still unavail able.
Ms. Thonpson inforned her of the need to schedule a Skelly hearing
for the appellant. M. Roth then told Ms. Thonpson that a Skelly
hearing was going to be held for the appellant that afternoon at
1:00 p.m She stated that the appellant's wife had requested it
due to the necessity of holding the Skelly hearing prior to the
effective date of the rejection (Cctober 8, 1990). The appel | ant
told Ms. Thonpson that the Departnent stated that the Skelly
hearing must be held no later than Friday (Cctober 5, 1990),

because the effective date was Monday, a State holiday, and that
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to schedule it for Friday, or he would lose his right to a Skelly
heari ng.

Ms. Thonpson subsequently reached Ms. Renwi ck who agreed to
reschedule the Skelly hearing until after the effective date of
the rejection if she and the appellant were willing to come to
Sacranmento (a distance of 280 miles) for the Skelly hearing. M.
Thonpson agreed to this condition as long as she could do it after
Cct ober 12, 1990, due to previously schedul ed comm t nents.

Ms. Renwi ck subsequently informed M. Thonpson that she
considered M. Thonpson's response and request for a Skelly
hearing a waiver of her client's right to a Skelly hearing; and as
a result, the appellant was not given his Skelly Hearing.

The Skelly hearing was supposed to give the appellant the
right to respond to the charges before a reasonably inpartial,
non-i nvol ved reviewer who has the authority to recomrend a fina
di sposition of the matter. A wongful denial of the appellant's
Skelly hearing rights is a denial of the appellant's Skelly
hearing rights is a denial of the appellant's due process of |aw,
as guaranteed by the Fifth and Fourteenth Amendnments to the United
States Constitution, and Article |, Sections 7 and 15 of the
California Constitution. In determining whether or not the
appel lant was denied due process, the reasonableness of M.
Thonpson's conduct and the Departnent’'s conduct nust be di scussed
and exam ned.

Ms. Thonpson notified the Departnent on Cctober 2, 1990, that

she was representing the appellant. She told the
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Departnment (through Ms. Roth), that she was out of town and could
not return before Cctober 5, 1990. At that point, the Departnent
was put on notice that M. Thonpson would be representing the
appel | ant .

A subsequent arrangenent by the appellant's wife to arrange a
Skel |y hearing on Cctober 5, 1990, without the Departnent clearing
this with the appellant's |egal counsel should be null and void.
MVs. Thonpson was the appellant's |egal representative.
Arrangenents for a Skelly hearing should have been nade with M.
Thonpson, and not the appellant's w fe.

The Departnent did not present any evidence at the hearing to
show why Ms. Thonpson coul d not have been acconmobdat ed by al |l ow ng
the Skelly hearing to proceed on a date other than Cctober 5,
1990. If it was a primary concern of the Departnent to conduct
the Skelly hearing before the Cctober 8, 1990, effective date, the
ef fective date coul d have been changed to a | ater date.

Anot her alternative was to allow the appellant to waive his
right to have his Skelly hearing prior to the effective date, and
proceed with his Skelly hearing after the effective date. In
fact, in a letter dated Cctober 5, 1990, from Ms. Renwick to M.
Thonpson, the Departnent agreed to such a procedure if the
appel l ant and his representative agreed to have the Skelly hearing
in Sacramento. The Skelly hearing did not proceed in this nmanner
because Ms. Thonpson told the Departnent that she had commtnents
whi ch prohibited her fromcomng to Sacranento until after Cctober

12, 1990 (It should
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be noted that COctober 15, 1990, was the next available work day
after Cctober 12, 1990 - 10 days after the originally schedul ed
Cct ober 5, 2990, Skelly hearing date).

The Departnent presented insufficient evidence at the hearing
to explain why the Departnent did not conduct the Skelly hearing
in San Luis bispo, where the appellant worked, on either Cctober
9, 10, 11, or 12, 1990. Additionally, the Departnent presented no
evidence to explain why the Skelly hearing was not held in
Sacranento after Cctober 12, 1990, as Ms. Thonpson request ed.

Regarding the Departnent's failure to conduct the Skelly
hearing in San Luis Obispo on Cctober 9, 10, 11, or 12, 1990, the
Departnment took the position that since the Skelly Oficer went to
San Luis Qbispo to conduct the Skelly hearing on Cctober 5, 1990,
a subsequently scheduled Skelly hearing nmust be held in
Sacr anment o.

However, it should be noted that the Departnent arranged for
the OCctober 5, 2990, Skelly hearing after talking to the
appellant's wife, wthout discussing it with M. Thonpson, the
appel lant's | egal representative (which was know to the
Departnent). Cbviously, M. Thonpson would be nore know edgeabl e
about the appropriate time to conduct the hearing than the
appellant's wife, especially in view of the fact that, at that
time, Ms. Thonpson had not consulted with her client.

I n conclusion, the appellant was unnecessarily denied a very
basic right by the Departnment when it failed to provide himwith a

Skelly hearing. The renmedy for a Skelly violation
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is back pay fromthe effective date of the rejection, Cctober 8,
1990, wuntil the date that the decision is adopted by the State
Personnel Board. The aforenentioned back pay is so ordered.

I

The appellant has worked as a Cook, California Conservation
Corp since his appointnent April 9, 1990. He has no prior adverse
acti ons.

1]

The Notice of Rejection alleged that the appellant failed to
nmeet the standards of his position.

|V

The appel l ant’'s cooki ng know edge needed i nprovenent. He did
not know basic cooking skills; and he has asked corpsnenber
hel pers and the cook specialist to assist him with recipes and
instruction.

Wien asked to prepare a basic biscuit recipe from scratch,
the appellant stated that he didn't know how to do it. He had to
ask for the entire recipe and baking instructions.

On one occasion, the appellant used pizza dough to nake
cinnanon rolls. As a result, the entire batch was inedible and
had to be thrown away.

On Septenber 7 through 10, 1990, the appellant failed to
prepare "deadman plates” (food to be examned in case of illness
resulting fromeating the food, as required by |aw).

On July 26, 1990, two corpsnenbers cane into the kitchen

after the appellant had finished serving breakfast to
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prepare sack lunches for thenselves. The appellant objected to
the anount of food that they were taking. He also objected to
them comng in |ate. The appellant list his tenper; and the
corpsnenbers started cussing at him The appellant's conduct

caused the situation to unnecessarily escalate to a volatile
situation. At the hearing, the appellant admtted that he
overreacted in this matter.

On August 15, 1990, corpsnmenber, Mtzi Marshall told the
appel lant that she was not feeling well. The appel |l ant accused
her of feigning illness. An argunment ensued; and Mtzi was in
tears and very scared. The appellant cussed at her in Spanish.
Mtzi was unconfortable working in the kitchen for the remainder
of the day.

In order to assist the appellant in inproving his
supervisorial skills, his supervisor instructed himto attend a
course in August 1990, entitled "How to be a Mre Effective
Supervisor."” In spite of these instructions, the appellant failed
to attend the class.

k% x %

PURSUANT TO THE FOREGO NG FI NDI NGS OF FACT THE ADM NI STRATI VE
LAW JUDGE MAKES THE FOLLOW NG DETERM NATI ON OF | SSUES:

Al though the appellant contested sonme of the allegations
against him he admtted that nost of the allegations were true.
All of the allegation were established wth persuasive and

credible testinony. There was substanti al
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evi dence to support the rejection; and there was no evidence of
fraud or bad faith by the respondent.

k% x %

WHEREFORE I T IS DETERM NED that the action of the appointing
power in rejecting Armando D. R vera from his said position
effective Cctober 8, 1990, is hereby affirmed and his appeal is
denied. Said matter is hereby referred to the Adm nistrative Law
Judge and shell be set for hearing on witten request of either
party in the event the parties are unable to agree as to the
salary, if any, due appellant under the provisions of GCGovernnent
Code Section 19584.

k% x %

| hereby certify that the foregoing constitutes ny Proposed
Decision in the above-entitled matter and | recommend its adoption
by the State Personnel Board as its decision in the case.

DATED: Novenber 27, 1991

BYRON BERRY
Byron Berry, Admnistrative Law
Judge, State Personnel Board




